AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Environmental Protection Agency

among State agencies and with local
and Federal agencies.

(v) Procedures for program manage-
ment and administration including
provision of program financing, train-
ing and technical assistance, public
participation, and emergency manage-
ment.

(d) Indian Tribes. An Indian Tribe is
eligible for the purposes of this rule
and the Clean Water Act assistance
programs under 40 CFR part 35, sub-
parts A and H if:

(1) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers;

(2) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
Tribe, held by the United States in
trust for Indians, held by a member of
an Indian Tribe if such property inter-
est is subject to a trust restriction on
alienation, or otherwise within the bor-
ders of an Indian reservation; and

(3) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised in a
manner consistent with the terms and
purposes of the Clean Water Act and
applicable regulations.

(e) Update and certification. State and/
or areawide agency WQM plans shall be
updated as needed to reflect changing
water quality conditions, results of im-
plementation actions, new require-
ments or to remove conditions in prior
conditional or partial plan approvals.
Regional Administrators may require
that State WQM plans be updated as
needed. State Continuing Planning
Processes (CPPs) shall specify the
process and schedule used to revise
WQM plans. The State shall ensure
that State and areawide WQM plans to-
gether include all necessary plan ele-
ments and that such plans are con-
sistent with one another. The Governor
or the Governor’s designee shall certify
by letter to the Regional Adminis-
trator for EPA approval that WQM
plan updates are consistent with all
other parts of the plan. The certifi-
cation may be contained in the annual
State work program.

(f) Consistency. Construction grant
and permit decisions must be made in
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accordance with certified and approved
WQM plans as described in §§130.12(a)
and 130.12(b).

[60 FR 1779, Jan. 11, 1985, as amended at 54
FR 14360, Apr. 11, 1989; 59 FR 13818, Mar. 23,
1994]

§130.7 Total maximum daily loads
(TMDL) and individual water qual-
ity-based effluent limitations.

(a) General. The process for identi-
fying water quality limited segments
still requiring wasteload allocations,
load allocations and total maximum
daily loads (WLAs/LAs and TMDLs),
setting priorities for developing these
loads; establishing these loads for seg-
ments identified, including water qual-
ity monitoring, modeling, data anal-
ysis, calculation methods, and list of
pollutants to be regulated; submitting
the State’s list of segments identified,
priority ranking, and loads established
(WLAs/LAs/TMDLs) to EPA for ap-
proval; incorporating the approved
loads into the State’s WQM plans and
NPDES permits; and involving the pub-
lic, affected dischargers, designated
areawide agencies, and local govern-
ments in this process shall be clearly
described in the State Continuing
Planning Process (CPP).

(b) Identification and priority setting
for water quality-limited segments
still requiring TMDLs.

(1) Each State shall identify those
water quality-limited segments still
requiring TMDLs within its boundaries
for which:

(i) Technology-based effluent limita-
tions required by sections 301(b), 306,
307, or other sections of the Act;

(ii) More stringent effluent limita-
tions (including prohibitions) required
by either State or local authority pre-
served by section 510 of the Act, or
Federal authority (law, regulation, or
treaty); and

(iii) Other pollution control require-
ments (e.g., best management prac-
tices) required by local, State, or Fed-
eral authority are not stringent
enough to implement any water qual-
ity standards (WQS) applicable to such
waters.

(2) BEach State shall also identify on
the same list developed under para-
graph (b)(1) of this section those water
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quality-limited segments still requir-
ing TMDLs or parts thereof within its
boundaries for which controls on ther-
mal discharges under section 301 or
State or local requirements are not
stringent enough to assure protection
and propagation of a balanced indige-
nous population of shellfish, fish and
wildlife.

(3) For the purposes of listing waters
under §130.7(b), the term ‘‘water qual-
ity standard applicable to such waters”
and ‘‘applicable water quality stand-
ards” refer to those water quality
standards established under section 303
of the Act, including numeric criteria,
narrative criteria, waterbody uses, and
antidegradation requirements.

4) The list required under
§§130.7(b)(1) and 130.7(b)(2) of this sec-
tion shall include a priority ranking
for all listed water quality-limited seg-
ments still requiring TMDLs, taking
into account the severity of the pollu-
tion and the uses to be made of such
waters and shall identify the pollut-
ants causing or expected to cause vio-
lations of the applicable water quality
standards. The priority ranking shall
specifically include the identification
of waters targeted for TMDL develop-
ment in the next two years.

(5) Each State shall assemble and
evaluate all existing and readily avail-
able water quality-related data and in-
formation to develop the list required
by §§130.7(b)(1) and 130.7(b)(2). At a
minimum ‘“all existing and readily
available water quality-related data
and information’ includes but is not
limited to all of the existing and read-
ily available data and information
about the following categories of
waters:

(i) Waters identified by the State in
its most recent section 305(b) report as
“partially meeting’’ or ‘‘not meeting”’
designated uses or as ‘‘threatened’’;

(ii) Waters for which dilution cal-
culations or predictive models indicate
nonattainment of applicable water
quality standards;

(iii) Waters for which water quality
problems have been reported by local,
state, or federal agencies; members of
the public; or academic institutions.
These organizations and groups should
be actively solicited for research they
may be conducting or reporting. For
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example, university researchers, the
United States Department of Agri-
culture, the National Oceanic and At-
mospheric Administration, the United
States Geological Survey, and the
United States Fish and Wildlife Service
are good sources of field data; and

(iv) Waters identified by the State as
impaired or threatened in a nonpoint
assessment submitted to EPA under
section 319 of the CWA or in any up-
dates of the assessment.

(6) BEach State shall provide docu-
mentation to the Regional Adminis-
trator to support the State’s deter-
mination to list or not to list its
waters as required by §§130.7(b)(1) and
130.7(b)(2). This documentation shall be
submitted to the Regional Adminis-
trator together with the list required
by §§130.7(b)(1) and 130.7(b)(2) and shall
include at a minimum:

(i) A description of the methodology
used to develop the list; and

(ii) A description of the data and in-
formation used to identify waters, in-
cluding a description of the data and
information used by the State as re-
quired by §130.7(b)(b); and

(iii) A rationale for any decision to
not use any existing and readily avail-
able data and information for any one
of the categories of waters as described
in §130.7(b)(5); and

(iv) Any other reasonable informa-
tion requested by the Regional Admin-
istrator. Upon request by the Regional
Administrator, each State must dem-
onstrate good cause for not including a
water or waters on the list. Good cause
includes, but is not limited to, more re-
cent or accurate data; more sophisti-
cated water quality modeling; flaws in
the original analysis that led to the
water being listed in the categories in
§130.7(b)(5); or changes in conditions,
e.g., new control equipment, or elimi-
nation of discharges.

(c) Development of TMDLs and indi-
vidual water quality based effluent
limitations.

(1) Each State shall establish TMDLs
for the water quality limited segments
identified in paragraph (b)(1) of this
section, and in accordance with the pri-
ority ranking. For pollutants other
than heat, TMDLs shall be established
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at levels necessary to attain and main-
tain the applicable narrative and nu-
merical WQS with seasonal variations
and a margin of safety which takes
into account any lack of knowledge
concerning the relationship between ef-
fluent limitations and water quality.
Determinations of TMDLs shall take
into account critical conditions for
stream flow, loading, and water quality
parameters.

(i) TMDLs may be established using a
pollutant-by-pollutant or biomoni-
toring approach. In many cases both
techniques may be needed. Site-specific
information should be used wherever
possible.

(ii) TMDLs shall be established for
all pollutants preventing or expected
to prevent attainment of water quality
standards as identified pursuant to
paragraph (b)(1) of this section. Cal-
culations to establish TMDLs shall be
subject to public review as defined in
the State CPP.

(2) Bach State shall estimate for the
water quality limited segments still re-
quiring TMDLs identified in paragraph
(b)(2) of this section, the total max-
imum daily thermal load which cannot
be exceeded in order to assure protec-
tion and propagation of a balanced, in-
digenous population of shellfish, fish
and wildlife. Such estimates shall take
into account the normal water tem-
peratures, flow rates, seasonal vari-
ations, existing sources of heat input,
and the dissipative capacity of the
identified waters or parts thereof. Such
estimates shall include a calculation of
the maximum heat input that can be
made into each such part and shall in-
clude a margin of safety which takes
into account any lack of knowledge
concerning the development of thermal
water quality criteria for protection
and propagation of a balanced, indige-
nous population of shellfish, fish and
wildlife in the identified waters or
parts thereof.

(d) Submission and EPA approval. (1)
Each State shall submit biennially to
the Regional Administrator beginning
in 1992 the list of waters, pollutants
causing impairment, and the priority
ranking including waters targeted for
TMDL development within the next
two years as required under paragraph
(b) of this section. For the 1992 biennial
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submission, these lists are due no later
than October 22, 1992. Thereafter, each
State shall submit to EPA lists re-
quired under paragraph (b) of this sec-
tion on April 1 of every even-numbered
year. For the year 2000 submission, a
State must submit a list required
under paragraph (b) of this section only
if a court order or consent decree, or
commitment in a settlement agree-
ment dated prior to January 1, 2000, ex-
pressly requires EPA to take action re-
lated to that State’s year 2000 list. For
the year 2002 submission, a State must
submit a list required under paragraph
(b) of this section by October 1, 2002,
unless a court order, consent decree or
commitment in a settlement agree-
ment expressly requires EPA to take
an action related to that State’s 2002
list prior to October 1, 2002, in which
case, the State must submit a list by
April 1, 2002. The list of waters may be
submitted as part of the State’s bien-
nial water quality report required by
§130.8 of this part and section 305(b) of
the CWA or submitted under separate
cover. All WLAs/LAs and TMDLs estab-
lished under paragraph (c) for water
quality limited segments shall con-
tinue to be submitted to EPA for re-
view and approval. Schedules for sub-
mission of TMDLs shall be determined
by the Regional Administrator and the
State.

(2) The Regional Administrator shall
either approve or disapprove such list-
ing and loadings not later than 30 days
after the date of submission. The Re-
gional Administrator shall approve a
list developed under §130.7(b) that is
submitted after the effective date of
this rule only if it meets the require-
ments of §130.7(b). If the Regional Ad-
ministrator approves such listing and
loadings, the State shall incorporate
them into its current WQM plan. If the
Regional Administrator disapproves
such listing and loadings, he shall, not
later than 30 days after the date of
such disapproval, identify such waters
in such State and establish such loads
for such waters as determined nec-
essary to implement applicable WQS.
The Regional Administrator shall
promptly issue a public notice seeking
comment on such listing and loadings.
After considering public comment and
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making any revisions he deems appro-
priate, the Regional Administrator
shall transmit the listing and loads to
the State, which shall incorporate
them into its current WQM plan.

(e) For the specific purpose of devel-
oping information and as resources
allow, each State shall identify all seg-
ments within its boundaries which it
has not identified under paragraph (b)
of this section and estimate for such
waters the TMDLs with seasonal vari-
ations and margins of safety, for those
pollutants which the Regional Admin-
istrator identifies under section
304(a)(2) as suitable for such calcula-
tion and for thermal discharges, at a
level that would assure protection and
propagation of a balanced indigenous
population of fish, shellfish and wild-
life. However, there is no requirement
for such loads to be submitted to EPA
for approval, and establishing TMDLs
for those waters identified in para-
graph (b) of this section shall be given
higher priority.

[60 FR 1779, Jan. 11, 1985, as amended at 57
FR 33049, July 24, 1992; 65 FR 17170, Mar. 31,
2000; 66 FR 53048, Oct. 18, 2001]

§130.8 Water quality report.

(a) Each State shall prepare and sub-
mit biennially to the Regional Admin-
istrator a water quality report in ac-
cordance with section 305(b) of the Act.
The water quality report serves as the
primary assessment of State water
quality. Based upon the water quality
data and problems identified in the
305(b) report, States develop water
quality management (WQM) plan ele-
ments to help direct all subsequent
control activities. Water quality prob-
lems identified in the 305(b) report
should be analyzed through water qual-
ity management planning leading to
the development of alternative con-
trols and procedures for problems iden-
tified in the latest 305(b) report. States
may also use the 305(b) report to de-
scribe ground-water quality and to
guide development of ground-water
plans and programs. Water quality
problems identified in the 305(b) report
should be emphasized and reflected in
the State’s WQM plan and annual work
program under sections 106 and 205(j) of
the Clean Water Act.
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(b) Each such report shall include but
is not limited to the following:

(1) A description of the water quality
of all waters of the United States and
the extent to which the quality of
waters provides for the protection and
propagation of a balanced population of
shellfish, fish, and wildlife and allows
recreational activities in and on the
water.

(2) An estimate of the extent to
which CWA control programs have im-
proved water quality or will improve
water quality for the purposes of para-
graph (b)(1) of this section, and rec-
ommendations for future actions nec-
essary and identifications of waters
needing action.

(3) An estimate of the environmental,
economic and social costs and benefits
needed to achieve the objectives of the
CWA and an estimate of the date of
such achievement.

(4) A description of the nature and
extent of nonpoint source pollution and
recommendations of programs needed
to control each category of nonpoint
sources, including an estimate of im-
plementation costs.

(5) An assessment of the water qual-
ity of all publicly owned lakes, includ-
ing the status and trends of such water
quality as specified in section 314(a)(1)
of the Clean Water Act.

(c) States may include a description
of the nature and extent of ground-
water pollution and recommendations
of State plans or programs needed to
maintain or improve ground-water
quality.

(d) In the years in which it is pre-
pared the biennial section 305(b) report
satisfies the requirement for the an-
nual water quality report under section
205(j). In years when the 305(b) report is
not required, the State may satisfy the
annual section 205(j) report require-
ment by certifying that the most re-
cently submitted section 305(b) report
is current or by supplying an update of
the sections of the most recently sub-
mitted section 305(b) report which re-
quire updating.

[60 FR 1779, Jan.11, 1985, as amended at 57 FR
330560, July 24, 1992]
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